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LOCAL GOVERNMENT — AMALGAMATIONS 
Statement 

HON NICK GOIRAN (South Metropolitan) [5.41 pm]: I rise to make a few remarks this evening about some 
matters of import for the Legislative Council. It is my strong and sincere view that the Parliament and, indeed, 
this house perform at their absolute best when we have a competent opposition. It is understandable that 
members of the opposition, particularly the newer ones, will be best served to take their lead from and be most 
heavily reliant on their most experienced members. I want to draw to the attention of members today something 
that occurred recently in the Council when I think we were let down by those experienced members of the 
opposition. Members may recall that on 17 September this year, Hon Ken Travers moved a motion, which, to 
borrow the catchphrase of Hon Sally Talbot, was extraordinary. It was an extraordinary set of circumstances, 
because members may recall that circumstances prevailed to allow that motion to leapfrog over all the other 
motions on the notice paper to ensure that that motion was the very first to be debated. It was deemed to be the 
most important. That is what happened on 17 September 2014 and we dealt with the motion. 
It is very important that when members speak in this house, they do not mislead the house and other members. 
Indeed, I note that my good friends and cousins from the National Party were suitably persuaded on that 
occasion to listen to the pleas of Hon Ken Travers that this matter was very important. Let us look at what was 
said on that day that has now been found to be false. I will read from Hansard of 17 September when 
Hon Ken Travers pleaded with us and said — 

The final point I want to make in my introductory remarks is that if the government wants to 
amalgamate, it should do it properly and, in my view, in the way in which the act intended. 
Governments should not try to find a legal loophole in an act to do something that was clearly never 
intended by this house and the other place when the original legislation was passed. 

That was the end of his introductory remarks, but just in case we are not clear that that was the main point that 
was to be made on the day, we can look at the end of that contribution, when the honourable member said in 
summary — 

Finally, I hope this house will join with me in calling on the government to ensure that any proposals 
for amalgamations of existing local governments involve the abolition of all affected councils and the 
creation of new councils. That is not only the intent of the 1995 act but also the best way to proceed. If 
the government’s view is that there is a better way and the act should be constructed in a different way 
to allow a different process, it should bring that into this house and we will have that debate — 

Point of Order 

Hon KATE DOUST: Mr President, I draw your attention to standing order 41, “Reflections on Vote of 
Council”. I seek your advice about whether the member is reflecting on a formal vote and debate in the 
Legislative Council. 

Hon NICK GOIRAN: I emphasise that I am not reflecting on the vote of the Council. I am drawing to the 
attention of members opposite that members have been misled by a contribution of a member. We most certainly 
are entitled to do that. 

The PRESIDENT: Members’ statements are not related to any particular motion or question before the house. 
Members are entitled to range across a broad range of comments. It is a reflection on a vote of the Council when 
a member implies some impropriety in that vote. But I believe it is within the purview of a member to make 
a comment about the debate that led up to that vote. I caution any member that if they are implying that a 
member is misleading the house in relation to a decision of a court, that is crossing a line and the member would 
need to be a bit careful about how they phrase their words. 

Statement Resumed 

Hon NICK GOIRAN: I will continue quoting Hon Ken Travers on 17 September 2014. Prior to the 
interruption, I was saying that this member was emphasising to this house how important the original intention 
of the act was. He went on to say — 

Let us not have the situation we have today where, in anybody’s language, the government of the day, 
in the way it has put proposals forward, has sought to manipulate the act to try to find a loophole. In my 
view, no loophole exists, but nonetheless that is what the government is attempting to do. 

On that day, members were under no illusion whatsoever that the member was asking us to agree that that was 
the original intention of the Parliament. Mr President may recall that I raised some concern at the time. During 
my contribution the following week, I cautioned the member that this may be premature. I indicated that there 
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would be a case in the courts. I actually raised in this house the fact that there is a distinction between the 
Parliament and the courts. Parliaments are the lawmakers, and when there is uncertainty about the interpretation 
of something, the Supreme Court has the final say on that. As Hon Ken Travers indicated on that day, if people 
have a different view, they can bring in legislation to change the laws, by all means. On this occasion, he pleaded 
with members to understand that that was the original intent. As I said, the comment was that, in effect, nobody 
else could have a different view. He was passionate, he was strong, and clearly he was persuasive because, as 
I said, some of my cousins agreed to that on that occasion. 

Interestingly, this week the judgement was delivered on that very court case that I was wary of when I raised the 
matter on 17 September. I have in my possession a copy of the draft judgement delivered by the Chief Justice on 
Tuesday this week. I do not have time to unpack the whole judgement—it is a very lengthy document of some 
58 pages. It is very interesting that once we get towards the end of the Chief Justice’s decision, from 
page 44 onwards, we get to the heart of the issue that Hon Ken Travers raised. I will quote certain portions 
relevant to this matter from the draft judgement that the Chief Justice delivered earlier this week. He states — 

I turn now to the second action in point of time, which is action 2527 of 2014. 

He says further on — 

So the first question raised by these proceedings is whether, in the circumstances, the Minister had 
power to reject the recommendation prior to the conduct of a poll, or alternatively, whether having now 
rejected the recommendation, the obligation to conduct a poll falls away. 

For reasons that I will not go into, he dismisses that. He continues — 

The second question is whether proposals 5 and 17, which were accepted by the board and 
recommended to the Minister, relating to the City of Subiaco and the Shire of Serpentine Jarrahdale, 
trigger clause 8 because they involve the abolition of one district and the amalgamation of that district 
into another. 

He says further on — 
The applicants argue that the Minister had no power to reject the recommendation prior to the 
implementation of the provisions of clause 8 relating to a poll and describe compliance with that 
procedure as a jurisdictional fact upon which the Minister’s jurisdiction to accept or reject the board’s 
recommendation depends. Now, that characterisation of the provisions of clause 8 is, with respect, 
erroneous. 

He says further on — 
… the Minister’s discretion to accept or reject a recommendation made by the board is only constrained 
in one circumstance, being the circumstance described in subclause (2) of clause (10), which requires 
there to have been a poll at which 50 per cent of the electors of the relevant district have voted and 
a majority have voted against acceptance of the proposal. 
In that circumstance, the effect of the poll is to mandate rejection of the proposal by the Minister and to 
deprive him of any power to accept. 

He says further on — 
The second legal issue raised by the second set of proceedings concerns the proper construction of 
clause 8 and, in particular, the applicants’ contention that the abolition of one district and its 
amalgamation into another district, effectively, abolishes the second district as well, with the result that 
two districts are abolished and clause 8 is triggered. A fundamental problem with this construction of 
clause 8 is, as I indicated to counsel during the course of argument—and that is that if that were the 
intention of the legislature, it is impossible to reconcile with the terms used by clause 8. 

If members have the opportunity, they can familiarise themselves with this. The Chief Justice goes on to say that 
we could understand that to be Parliament’s intent. It is as clear as crystal. He basically says the exact opposite to 
what Hon Ken Travers was trying to tell us on that day, which is the point I was trying to make then. It is 
unfortunate, because when members are to be persuaded to take extraordinary action, we need to make sure we 
say factual things in this place. There is no doubt that on that occasion Hon Ken Travers had not tried to 
purposely mislead anyone. That is not my suggestion today, but we have to make sure that what we do is 
competent, and on this occasion there was lack of competence by the member in question, and some members 
here have fallen for that, with all due respect to them. I am calling on the opposition to make sure their senior 
members ensure that this does not happen again. There could have been less cheap politics on that occasion; 
perhaps some more competent hard work would be in order. 
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